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Practicing in a

New World

How generative Al is transforming the legal landscape.
BENJAMIN FRANKLIN ONCE SAID, “... IN THIS WORLD, NOTHING IS

CERTAIN EXCEPT death and taxes”' Yet, in recent years, this quote has missed a

third key certainty. Now, nothing in life is certain except death, taxes, and the constant
evolution of technology. The rise in new technology has rapidly and undoubtedly changed
the landscape of the legal profession.
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In an era defined by rapid technological
advancement, the legal profession finds itself
at the nexus of innovation and tradition.
Generative artificial intelligence (AI), stands
as proof of the transformative power of
technology, promising to reshape the landscape
of law and advocacy.

This article examines the intersection
of generative Al and the legal profession,
exploring how this new, ever-changing
technology is redefining the practice of law.
From automating routine tasks to modernizing
legal research, generative Al is a catalyst for
change that has the potential to expand access
to justice. But the use of generative Al also
raises critical questions about technology and
legal ethics.

Generative Al

Generative Al refers to a subset of
Al technology designed to generate new
content, such as text or images, that is often
indistinguishable from content created by
humans.? Generative Al systems are built using
deep learning techniques, particularly with
recurrent neural networks (RNNs) and more
advanced models like generative adversarial
networks (GANs) and variational autoencoders
(VAEs).?

Benefits of using generative Al
Generative Al has the potential to offer
several benefits to the legal profession:
Document automation. Generative Al can
assist in generating legal documents, contracts,
and agreements quickly.* This can save lawyers
time by automating the drafting of routine
documents, allowing them to focus on more
complex legal work. In turn, lawyers can bill

fewer hours (and charge clients less money) for
routine drafting projects.

Legal research. Generative Al can help legal
professionals conduct extensive legal research
faster and more efficiently. It can analyze large
volumes of legal texts, cases, and statutes to
provide applicable information and precedents.

Predictive analytics. Generative Al can
analyze historical case data to predict legal
outcomes.” This can assist lawyers in making
more informed decisions, such as whether
to take a case to trial or pursue settlement
negotiations. This feature can help lawyers who
charge contingent fees to make significantly
more money while potentially bearing less risk.

Document analysis. Generative Al can
simplify document analysis by conducting
due diligence and reviewing contracts.’ For
example, generative Al can conduct due
diligence in mergers and acquisitions by
reviewing and summarizing large sets of
documents, helping lawyers identify potential
risks and opportunities. Additionally,
generative Al can review and isolate important
information from contracts, allowing lawyers
to identify key terms and potential issues. This
generative-Al feature can be particularly useful
in contract management and compliance.
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TAKEAWAYS >>

e Generative artificial
intelligence (Al) is a category
of Al that can generate content
indistinguishable from content
created by humans.

e For attorneys, generative
Al can be a useful tool that can
increase efficiency and simplify
complex tasks. However,
attorneys must be careful in
using generative Al results, and
some courts require disclosing
whether Al was used in an
attorney’s work.

¢ The lllinois Rules of
Professional Conduct provide
several pointers applicable to
the ethical use of generative Al,

and somewhat imply disclosing
to clients when this tool is being
used to assist their case.




LAWYERS SHOULD ALWAYS AND
CLEARLY COMMUNICATE WITH
THEIR CLIENTS ABOUT THE USE

OF AI'IN CASES, INCLUDING ITS
BENEFITS AND LIMITATIONS. ALSO,
LAWYERS SHOULD BE SURETO
OBTAIN INFORMED CONSENT, WHEN
NECESSARY, FROM CLIENTS.

Access to justice. Generative Al has
the power to increase access to justice in
numerous ways. Chatbots powered by
generative Al can provide preliminary
help to potential clients and/or pro se
litigants by answering common legal
questions.” The automation of routine
tasks through generative Al can reduce
operational costs for law firms.? This in
turn can lead to legal services becoming
more affordable to a broader range of the
public. In theory, this could result in a
decrease in the number of pro se litigants,
who often require more of the court’s
attention. Furthermore, generative Al can
assist in translating legal documents and
conversations, making it easier for legal
professionals to work across different
languages and communities.

Pitfalls of using generative Al

The use of generative Al in the legal
profession offers various benefits, but it
also raises several concerns that need to be
carefully addressed, specifically:

Accuracy. Generative Al systems
can, and often do, make errors, which
is particularly problematic in legal
matters where precision is essential.
Relying on Al-generated documents or
recommendations without thorough
human review can lead to errors
materially affecting a matter. For example,
an attorney in New York used Al to write
a pleading. The Al-generated pleading
fabricated quotes and cited nonexistent
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court opinions.’ Ultimately the attorney
was sanctioned by the U.S. District Court
for the Southern District of New York.!°

Bias and fairness. An Al model can
inherit biases from the data it is trained
on." In the legal context, biased Al
outputs can lead to unjust outcomes and
reinforce existing disparities.'> Therefore,
AT has the potential to perpetuate
such bias and unfairness, which is
actively being combated by many legal
professionals through various diversity,
equity, and inclusion initiatives.

Lack of legal expertise and overreliance
on Al. Generative Al lacks the nuanced
understanding and legal expertise that
human lawyers possess."* Complex legal
matters often require the interpretation of
law, ethics, and context, which generative
Al may not fully grasp. There is a risk that
lawyers may become overly dependent on
generative-Al tools, potentially neglecting
their own critical reasoning, legal skills,
and professional judgment.

Data privacy and security. Legal
documents contain restricted and
confidential information.'* The use of
generative Al in document formation,
analysis, and management must
prioritize data privacy and security to

| protect client information from breaches
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or unauthorized access. The more
information that an attorney inputs into
generative Al, the more exposure and
risk of malpractice for the attorney. This
is particularly problematic when lawyers
use publicly available generative-AI tools
like ChatGPT that often lack strict and
necessary data confidentiality protections.
Client understanding. Clients may not
fully understand the role of generative
Al in their legal matters. Lawyers should
ensure that clients are informed about the
use of generative-Al tools in their matter,
including the benefits and the limits
of generative Al to manage the client’s
expectations.
Job displacement. The automation of
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routine legal tasks through generative Al
has led to concerns about job insecurity
within the legal profession, potentially
impacting paralegals, legal assistants, and
other support staff."” As generative Al
is used to increase efficiency in the legal
field, it could result in fewer available jobs
for paralegals, legal assistants, and other
support staff.

Unauthorized practice of law. The
use of generative Al in providing legal
information or advice should comply with
legal regulations. As set forth more fully
below, many courts are placing restrictions
on the usage of generative AL Lawyers

must ensure that they are not utilizing
generative Al features to engage in the
unauthorized practice of law, and their
use of this technology should adhere to
jurisdiction-specific rules and procedures.
Addressing the above concerns requires
careful ethical considerations, ongoing
supervision, and development of clear
guidelines and rules for the use of genera-
tive AL in the legal profession. Legal profes-

sionals should use generative Al as a tool to

enhance their practice rather than replace
their expertise. Overall, lawyers need to

ensure that they uphold their ethical obliga-
4 tions to clients and the legal system.
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THE LEGAL PROFESSION SHOULD
VIEW Al AS ATOOL, NOT A
REPLACEMENT, ENSURING THAT
JUSTICE REMAINS GUIDED BY
HUMANS CONSISTENT WITH THE
PRINCIPLES OF FAIRNESS AND
EQUITY.

Ethical considerations in using
generative Al

As set forth above, there are numerous
ethical concerns lawyers may face
while using generative Al, such as
ensuring that clients have competent
and knowledgeable legal representation,
maintaining confidentiality, and using
best billing practices.'® The Illinois Rules
of Professional Conduct (IRPC) provide
ethical rules for attorneys practicing law
in Illinois. When it comes to generative
Al and legal practice, there are numerous
intersections and considerations within
the IRPC."”

Competence (IRPC 1.1). Rule 1.1
requires attorneys to provide competent
representation to their clients.' With the
rising use of generative Al to conduct
legal research, lawyers should stay up
to date on changes to statutes or new
caselaw. Furthermore, with the integration
of generative Al in the legal profession,
lawyers should be competent not only in
traditional legal skills but also in the use
and understanding of generative Al tools.
They should use generative Al effectively
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to provide competent representation

while also staying informed about
generative Al's constraints and potential
biases. Though it is not explicitly in the
IRPC, comment 8 to Rule 1.1 suggests
that lawyers should stay current with
technology’s impact on the practice of law.
This seemingly includes understanding
generative AT’s role and its implications for
legal practice.

Responsible representation (IRPC 1.3).
Rule 1.3 obligates lawyers to act with
reasonable diligence when representing
their clients."” Lawyers should use
generative-Al tools to enhance their
ability to represent clients effectively and
efficiently, while not neglecting their duty
of responsible, diligent advocacy.

Communication (IRPC 1.4). Simply put,
Rule 1.4 requires lawyers to reasonably
communicate with their clients.* When
using generative Al in legal matters,
lawyers should ensure that clients
understand the role of generative-Al
tools, the potential implications, and how
generative Al may affect their cases. Clear
communication regarding the use of
generative Al is essential.

Reasonable fees (IRPC 1.5). Lawyers
must charge reasonable fees for their
services.”! The use of generative Al can
impact the efficiency of legal services,
potentially affecting billing practices. For
example, an ethical conundrum arises
when a lawyer must decide if they should
spend an hour reviewing documents
versus spending 10 minutes reviewing
the synthesis of documents provided by
generative AL. While a client may prefer
for the lawyer to use generative Al, which
would decrease fees, generative Al lacks
the ability to understand nuanced details
of documents. Lawyers must carefully self-
reflect on best practices. In sum, lawyers
should be transparent with clients about
the use of generative Al and how it may
affect legal fees.

Confidentiality (IRPC 1.6). Rule 1.6
mandates attorneys to protect the
confidentiality of client information.?
When using generative Al for legal
research, document review, or other tasks,

lawyers must safeguard generative-Al
systems to maintain client confidentiality
and that sensitive information is not
inadvertently disclosed. When using
generative Al, lawyers should consider
data security and privacy requirements,
ensuring that generative-Al systems and
the data it handles comply with rules
related to client confidentiality and trust
account management.

Conflict of interest (IRPC 1.7, 1.8, and
1.9). Generative Al can assist lawyers in
conflict checks and identifying potential
conflicts of interest. However, as per
Rules 1.7, 1.8, and 1.9, lawyers remain
responsible for conducting thorough
conflict checks and managing conflicts of
interest.”

Candor to the tribunal (IRPC 3.3).
When using Al-generated documents or
information in legal proceedings, lawyers
must ensure that they comply with Rule
3.3, which pertains to candor toward the
tribunal.** Lawyers should accurately
represent the sources of Al-generated
content so as to not mislead the court.

Maintaining integrity and avoiding
misrepresentation (IRPC 8.4). Rule 8.4 pro-
hibits attorneys from engaging in “dishon-
esty, fraud, deceit, or misrepresentation.”*
Lawyers must be cautious when using
generative Al to ensure that Al-generated
content is accurate and does not misrepre-
sent facts or law.

These intersections highlight the
importance of lawyers adapting to
technological advancements like generative
AT while upholding their ethical duties and
obligations under the IRPC.

Generative Al and the judiciary
To combat inappropriate usage of
generative Al, some judges are requiring
mandatory reporting if generative Al is

used to draft any filing. Depending on
the jurisdiction, attorneys are required to
disclose using any kind of generative Al in
a pleading to the court® or only disclose
when using generative AL>” Some judges
require a general Al disclosure whereas
others require disclosure on the specific

| portion of the filings in which generative
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Al was used.”®

By way of example, Judge Brantley
Starr of the U.S. District Court for the
Northern District of Texas in his standing
order has a mandatory certification
attesting no portion of any filing will
be drafted using generative Al or if
any language was drafted by generative
AL it was checked by a human for
accuracy.” Furthermore, Magistrate
Judge Gabriel A. Fuentes with the U.S.
District Court for the Northern District
of Illinois implemented a standing order
that requires parties to disclose if they
used generative Al tools in document
preparation.*

Advice for lawyers using
generative Al

When lawyers use generative Al
in their legal practice, it is essential to
approach its adoption thoughtfully and
ethically. Here is some advice for lawyers
when using generative Al

Understand the technology. Invest
time in understanding how generative
AT works, including the capabilities and
limitations. While AI can automate tasks,
it is essential that a lawyer maintain a
hands-on approach and exercise judgment
in reviewing Al-generated content. To
that end, lawyers should always verify the
accuracy of Al-generated documents and
recommendations. Additionally, lawyers
who intend to use generative Al in their
practice should consider participating in
training and continuing legal education
programs to enhance their generative Al
proficiency. Moreover, lawyers should
regularly assess how generative Al may
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affect their legal practice and be prepared
to make changes as needed.

Ethical considerations. Ensure that
usage of generative Al aligns with lawyers’
ethical obligations pursuant to the IRPC.
First, lawyers should always and clearly
communicate with their clients about the
use of generative Al in cases, including
its benefits and limitations. Also, lawyers
should be sure to obtain informed
consent, when necessary, from clients.
One potential solution is to add a section
to an engagement agreement delineating
the usage of generative AI when handling
a client matter.

Prioritize data security and privacy.
Lawyers may want to consider investing
in extra layers of cybersecurity protection
depending on the extent to which they

plan to use generative AL Finally, lawyers
must be cognizant of, and comply with,
jurisdiction-specific rules and regulations
governing the use of generative Al in legal
practice.

By maintaining a proactive and ethical
approach to using generative Al lawyers
can harness the benefits of this technology
while upholding their professional
responsibilities.

Conclusion

Generative Al is poised to revolutionize
the legal profession in ways we could have
only imagined years ago. Its ability to
automate routine tasks, streamline legal
research, and provide predictive insights
holds tremendous promise for legal
practitioners and their clients. However,

as we embrace this technology, we must
remain alert in addressing the ethical and
practical challenges it presents.

While generative Al can enhance
efficiency and accessibility, it must not
overshadow the critical legal expertise and
human judgment lawyers provide. The
legal profession should view generative
Al as a tool, not a replacement, ensuring
that justice remains guided by humans
consistent with the principles of fairness
and equity. By responsibly integrating
generative Al into our legal practices, we
can uphold the integrity of the profession
while advancing access to justice. In this
dynamic partnership between humans
and machines, the legal profession stands
on the edge of a new era, one where
innovation and tradition coexist. [
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