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In public contracting, whether at the federal, state, or
local level, a contractor’s organizational conflict of in-
terest (OCI) can affect the integrity of the procurement
process—possibly even the quality of the promised per-
formance—such that an OCI might disqualify a con-
tractor’s proposal for a specific procurement. Even after
a contract is awarded, previously undetected or newly
created OClIs can taint performance, meaning an undis-
closed or otherwise unresolved OCI can render the con-
tractor in material breach of contract or give rise to lia-
bility for false claims. Laws and policies governing OCls
thus play a significant role in maintaining the integrity
and fairness of the procurement process.

However, OCI and other conflicts policies are not uni-
form across jurisdictions. While there are some common-
alities, there also are significant distinctions. Policies vary
as to what constitutes a conflict, what suffices as mitiga-
tion, and how OClI issues may be enforced. To illustrate,
this article starts by summarizing OCI requirements under
the Federal Acquisition Regulation (FAR), which ap-
plies to procurement contracts. Second, we compare FAR-
based requirements with laws and regulations on OCls for
grants and other nonprocurement programs. Third, we ad-
dress personal conflicts of interest under federal law, which
are often a related issue. Fourth, and finally, we cover OCI
policies from several states and localities.

Given that OCI requirements can differ among
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various government entities, contractors should familiar-
ize themselves with the particular policies that apply to
their activities. When operating across several jurisdic-
tions, it can be best to adopt a broad compliance posture.

OCls Under the Federal Acquisition Regulation

Under the FAR, an OCI arises when, “because of other
activities or relationships with other persons, a person

is unable or potentially unable to render impartial assis-
tance or advice to the Government, or the person’s ob-
jectivity in performing the contract work is or might be
otherwise impaired, or the person has an unfair competi-
tive advantage” in a specific procurement.!

Bid protest decisions from the Government Account-
ability Office (GAO) and US Court of Federal Claims
have described OClIs as generally falling into three
categories:

e The first is where a contractor has conflicting roles
or interests that might bias its judgment or recom-
mendations for a government customer.? This is
called “impaired objectivity” and can arise in situ-
ations where a government contract would place
a contractor in a position to evaluate (a) its own
work or the work of its affiliates,? (b) a team mem-
ber’s work,* or (c) a competitor’s work.’

e The second, called “unequal access to informa-
tion,” arises where a contractor possesses nonpub-
lic, competitively useful information obtained
from others, absent proper restrictions.® This can
arise where, for example, work under one contract
gives a contractor access to the government’s in-
ternal projections and other nonpublic informa-
tion, and the contractor later competes for work to
which the nonpublic information is relevant.” Or
where a former subcontractor switches teams and
provides the new prime access to its competitor’s
prior proposal, that too can result in an unequal
access to information OCI.?

e The third category of OCI arises where a contrac-
tor prepares the specifications or statement of work
or circumstances otherwise place the contractor
in a position to skew a competitive acquisition for
which it will be competing.” This is called “biased
ground rules.” Biased ground rules can arise from
a contractor’s or subcontractor’s prior work pre-
paring specifications for a procurement,'® or from
the hiring of an employee who was previously en-
gaged in developing the specifications for a specific
procurement.'!
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According to the FAR, the risk for OCls is highest
under contracts involving management support or pro-
fessional consulting services, work involving technical
evaluations, or systems engineering and technical direc-
tion work.'?

Some agencies’ supplemental procurement regulations
expand on the definition of what constitutes an OCI
or contain unique criteria for determining whether an
OClI exists.!> Some are more stringent than the FAR.M [t
is therefore critical for contractors to familiarize them-
selves with the unique policies of their particular agency
customers.

When it comes to addressing conflicts, government
contracting officers must identify and evaluate potential
OClIs “as early in the acquisition process as possible” and
“avoid, neutralize, or mitigate significant potential con-
flicts before contract award.”® Contractors play an im-
portant role, too. In response to solicitations, they may
need to make representations or disclosures concern-
ing OClIs or submit mitigation plans for the contract-
ing officer’s consideration.!® Post-award, contractors may
be required by a contract clause to disclose and mitigate
OClIs arising during performance.'” Failure to comply
may amount to a breach of contract or lead to enforce-
ment under the False Claims Act.”® To ensure that com-
petitors’ potential conflicts are reviewed and addressed
appropriately, contractors can file bid protests, provided
they have “hard facts” to indicate the existence or poten-
tial existence of a conflict."”

The type of mitigation depends on the type of con-
flict. To address the potential for impaired objectivity,
government agencies drafting solicitations can remove
elements from the Performance Work Statement (PWS)
or Statement of Work (SOW) that involve the contrac-
tor exercising subjective judgment. For example, rather
than seeking a contractor to evaluate a team member’s
activities, an agency might seek a contractor to “moni-
tor” the work, while having government personnel per-
form subjective evaluation of the work.?’ Contractors, for
their part, can propose using firewalled subcontractors to
perform work affected by impaired objectivity.?! Or con-
tractors can monitor and recuse themselves from that
work (i.e., plan to remove evaluation of their own prod-
ucts or services from work to be performed).?> A contrac-
tor might even consider divesting business operations
that present a conflict,? a severe step that may be war-
ranted given that GAQO decisions have previously found
intra-organizational firewalls inadequate to mitigate im-
paired objectivity concerns.*

To address unequal access, agencies can require con-
tractors to execute nondisclosure agreements (NDAs)
before they access nonpublic information that might be
competitively useful.? If competitively useful informa-
tion has already been accessed, agencies might consid-
er disclosing that information to all offerors,?® after ac-
counting for other concerns associated with disclosure.

Contractors, meanwhile, can propose firewalling
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employees and using NDAs to preclude use of informa-
tion they might obtain during performance of one con-
tract that is competitively useful for another.?” An af-
ter-the-fact firewall, however, generally will not resolve
unequal access concerns, given the presumption of preju-
dice that attaches to actual or potential OCls.?®

To address biased ground rules, agencies drafting PWS
requirements can use more than one contractor to assist
in PWS preparation,? which helps to limit any one con-
tractor’s ability to tip the scales in its own favor. Also,
in contracts for drafting specifications or statements of
work, agencies might include clauses that limit the con-
tractor’s ability to subsequently perform work involving
those specifications.*

Lastly, federal procuring agencies also may waive regu-
lations governing OCls with regard to a particular con-
flict or situation. However, a waiver must be in the gov-
ernment’s interest and approved by the agency head.’!

Federal Laws and Regulations on OCls Outside the FAR
The FAR’s provisions on OCls have applications be-
yond the award and performance of procurement con-
tracts. Regulations from the US Department of Agricul-
ture (USDA) specifically incorporate FAR subpart 9.5 as
the standard for determining conflicts of interest when
it comes to consulting contracts funded by borrowers of
funds from the Rural Utilities Service or its predeces-
sor agency.’? And regulations direct the Secretary of the
Department of Energy, when deciding whether to waive
property rights in sensitive inventions, to consider “[w]
hether an organizational conflict of interest contemplat-
ed by Federal statutes and regulations will result” from
that waiver.> And, when dealing with regulations other
than the FAR, courts may still look to the FAR, or cases
interpreting it, to determine what constitutes an OCI.3*
Even if not required under federal regulations, non-
FAR agreements such as “other transactions” may still
incorporate the FAR rules for conflicts of interest. As
one Army other transaction agreement (OTA) warns,
“Performance under this Agreement may create an actu-
al or potential organizational conflict of interest such as
are contemplated by FAR Part 9.505-General Rules.”*
OCI regulations outside the FAR also exist. Grants and
other non-procurements are subject to uniform regulatory
guidance at 2 C.ER. part 200, called the “Uniform Guid-
ance,” which defines OCls more narrowly than the FAR.
Essentially, the Uniform Guidance addresses impaired ob-
jectivity only, stating: “Organizational conflicts of inter-
est means that because of relationships with a parent com-
pany, affiliate, or subsidiary organization, the non-Federal
entity is unable or appears to be unable to be impartial in
conducting a procurement action involving a related or-
ganization.”® Specific agency program regulations also
appear to derive from this definition.” However, for proj-
ects funded by the Federal Transit Administration (FTA),
which includes local public transit systems,* guidance
states that all three types of OCls are in fact prohibited
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(“by the Common Grant Rules,” apparently a reference to
prior guidance that has since been replaced).”’

At first glance, OCI provisions in Federal Highway
Administration (FHWA) regulations governing design-
build projects funded by the FHWA (like highways,
bridges, tunnels, and ferry systems) seem similar to the
FAR. FHWA’s definition of OCI is nearly identical to the
FAR'’s, substituting only “owner” for “Government”™ “Or-
ganizational conflict of interest means that because of
other activities or relationships with other persons, a per-
son is unable or potentially unable to render impartial
assistance or advice to the owner, or the person’s objec-
tivity in performing the contract work is or might be oth-
erwise impaired, or a person has an unfair competitive
advantage.™® But in contrast to the multiple OCI prohi-
bitions in the FAR,* FHWA regulations contain a sin-
gle specific prohibition—that consultants who assist the
owner in preparation of a solicitation not participate as
a responding offeror or team member.* This prohibition
is just a bare minimum, though. FHWA-funded projects
can contain additional, more stringent OCI restrictions
imposed by states,® and some are extensive enough that
they might even be considered “FAR-like.”

Other Conflicts in Federal Procurements

In addition to conflicts posed by organizational inter-
ests, federal regulations also address “personal conflict of
interest,” where a contractor employee has a “financial
interest, personal activity, or relationship that could im-
pair the employee’s ability to act impartially and in the
best interest of the Government when performing under
the contract.” For contractor employees performing ac-
quisition functions closely associated with inherently
governmental functions, FAR subpart 3.11 requires the
contractor to screen for and prevent or mitigate any per-
sonal conflicts of interest. Although there are no specific
consequences prescribed for failure to comply with these
limitations, noncompliance could constitute breach of
FAR 52.203-16, the implementing contract clause. In
exceptional circumstances, the regulations under FAR
subpart 3.11 may be waived.*

For government employees, there is a well-established
framework of criminal statutes and regulations designed
to identify and prevent conflicts of interest. The conflict
of interest and post-employment restrictions under title 18
of the US Code and title 5 of the Code of Federal Regula-
tions prohibit current and former Executive Branch per-
sonnel from participating in particular matters, includ-
ing contracting actions, as a federal official that will affect
their own actual or imputed financial interests and from
engaging in certain post-government employment activi-
ties related to their former duties or agency.** Additionally,
the Procurement Integrity Act restricts obtaining and dis-
closing procurement-related information, requires disclo-
sure and recusal for contact with an offeror regarding pos-
sible employment, and prohibits compensation for certain
post-government employment.*’

Under 18 U.S.C. § 208, a financial conflict of interest
exists when a government official participates personally
and substantially in a particular matter that will have
a direct and predictable effect on the official’s actual
or imputed financial interests.*® Additionally, when an
agency official participating personally and substantial-
ly in a federal procurement is contacted by an offeror re-
garding possible employment, the official must report the
contact to the official’s supervisor and to the designated
agency ethics official and either reject the employment or
recuse from further participation in that procurement.*
Failure to abide by statutory requirements governing fi-
nancial conflicts or procurement integrity can result in
criminal punishment, fines, and civil penalties.>

There also are restrictions on officials representing
nonfederal entities (NFEs) after their employment with
the federal government. These include (1) a permanent
restriction on representing an NFE back to the executive
or judicial branches on a particular matter involving spe-
cific parties in which the former employee participated

In contrast to the OCI prohibitions in the
FAR, FHWA regulations contain a single
specific prohibition —that consultants
who assist the owner in preparation
of a solicitation not participate as a
responding offeror or team member.

personally and substantially during government service;’!
(2) a two-year restriction on representing an NFE back
to the executive or judicial branches on a particular mat-
ter involving specific parties that fell under the employ-
ee’s official responsibility during the final year of govern-
ment service;*? and (3) a one-year restriction for former
senior employees on representing an NFE back to their
former agency on any matter.”* These, too, carry criminal
and civil penalties for failure to comply.™ For former fed-
eral government personnel who served in certain roles or
made certain decisions relating to an acquisition valued
greater than $10 million, statutory procurement integri-
ty provisions impose a one-year prohibition on accepting
compensation from a contractor who participated in the
acquisition.* Failing to comply may result in criminal
punishment, civil penalties, contract rescission or can-
cellation, and debarment.*

In addition to the specific federal laws and regulations
restricting the actions of current and former government
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personnel, there also is a catch-all standard for govern-
ment acquisitions set forth in FAR subpart 3.1.57 It states:
“The general rule is to avoid strictly any conflict of in-
terest or even the appearance of a conflict of interest in
Government-contractor relationships,” such that gov-
ernment personnel would “have no reluctance to make a
public disclosure of their actions.”® These types of con-
flicts arising under FAR subpart 3.1 cannot be waived.*’
Like OClIs, personal conflicts can result in a contrac-
tor’s disqualification from a procurement. Situations dis-
cussed in bid protest decisions include unfair competitive
advantages arising from the hiring of former govern-
ment officials who have had recent access to competi-
tively useful information,* the negotiation of employ-
ment with an offeror by government officials involved in
procurements,®' personal relationships between an of-
feror and evaluation team member,* and, with regard
to contractor personal conflicts, a contractor employee’s
role in proposal evaluation despite owning stock in an
offeror following a corporate reorganization.®* At GAQO,
the standard for assessing a potential unfair competitive
advantage under the FAR subpart governing public of-
ficials is “virtually indistinguishable” from the standard
for evaluating whether a contractor had an unfair com-
petitive advantage arising from its unequal access to in-
formation under the FAR subpart governing OCls.*
And when reviewing contracting officer investigations of
contractor personal conflicts of interest, GAO applies its
typical “reasonableness” standard, deferring to an agen-
cy’s judgment absent a showing that the agency’s conclu-
sion was unreasonable.®

States and Localities

Across those state and local jurisdictions recognizing
OClIs, it is nearly universal that an OCI can disqualify
a company from a procurement or give rise to a breach
of contract. However, state and local policies vary sub-
stantially as to what constitutes an OCI, what mitiga-
tion techniques are recognized, and how OClIs may be
enforced.

Some state and local policies are based on the FAR. In
fact, some expressly incorporate FAR standards in pro-
curement solicitations and contracts.?® Others, while not
incorporating FAR provisions, still recognize the three
OCI categories from federal procurement law. South
Carolina, Minnesota, Tennessee, and Washington, DC,
are examples.®’

Other states and localities have narrower policies
that recognize only particular types of OClIs. In Florida,
Miami-Dade County’s OCI definition, which applies to
procurements for professional services, encompasses im-
paired objectivity and unequal access types of OClIs, but
not biased ground rules.®® Florida’s statutes, meanwhile,
preclude contract award in situations where a contractor
has unequal access to information or has established bi-
ased ground rules.*

Some policies are less specific, such that they might

6 The Procurement Lawyer  Spring 2024

plausibly be read either broadly or narrowly. Hawaii’s OCI
statute requires contractors to refrain from any activity
that would create “the appearance of impropriety or con-
flicts of personal interest and the interests of the State or
counties.””’ California’s focuses on “financial interest.””!

Policies of government subdivisions may differ from
statewide policies. Whereas Hawaii’s statewide OCI pol-
icy covers conflicts between a contractor’s “personal in-
terests and the interests of the State,””” the Hawaii Tour-
ism Authority, part of Hawaii’s Department of Business,
Economic Development & Tourism, has a policy that
covers essentially the same three categories of OCls as
federal procurement law. It requires prospective contrac-
tors to disclose arrangements “that may restrict your ef-
fort or independent judgment in proposing or performing
any part of the work” (i.e., that may impair objectivity)
and to attest regarding “access to information” and “bi-
ased ground rules.”” Likewise, whereas California’s state-
wide conflicts statute centers on “financial interest,””
the California Department of Transportation policy for
its Design-Build Demonstration Program specifically re-
quires disclosure and mitigation measures for all three
types of OCls.”

OCI policies may cover only particular agencies or
programs, like the OCI limitations specific to FHWA-
funded design-build project solicitations (though some
states have further codified those requirements in stat-
ute or regulation).”® Some states have policies particu-
lar to other programs. For example, a New York statute
covers aspects of biased ground rules and impaired ob-
jectivity for technology procurements. For technology
procurements, vendors who prepare specifications can-
not participate as a prime or subcontractor (with few ex-
ceptions), and contracts for evaluation of offers for prod-
ucts or services cannot be awarded to a vendor that then
would evaluate its own offers for products or services.””
As another example, Florida has an impaired objectivi-
ty-type provision covering its Summer Food Service Pro-
gram, deeming it an OCI when, due to its relationships, a
sponsor is unable or appears to be unable to be impartial
in conducting a procurement action.”®

[t is not uncommon for states and localities to treat
under a single conflicts policy what federal standards treat
separately. The distinctions are not always clear as to what
is an “organizational” conflict versus a “personal” one, or
whether different standards apply for contractor employee
conflicts, as compared to a government employee’s con-
flicts. By its terms, California Government Code section
1090 appears to apply only to government officials, cov-
ering financial interests of “Members of the Legislature,
state, county, district, judicial district, and city officers or
employees.” But the California Supreme Court has held
that section also applies to independent contractors when
they have duties to engage in or advise on public con-
tracting that they are expected to carry out on the gov-
ernment’s behalf.”” And though personal conflicts prohi-
bitions in Miami-Dade County’s Conflict of Interest and
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Code of Ethics Ordinance apply to government employ-
ees, they also can apply to contractor employees at the
mayor’s discretion on a case-by-case basis.*

State and local OCI policies also vary when it comes
to mitigation. South Carolina and Miami-Dade County
each have extensive guidance on mitigation that outlines
techniques largely consistent with GAO case law.®' Min-
nesota’s policy, though less comprehensive, also identi-
fies potential mitigation or neutralization measures of the
type recognized by GAO, to include revising the state-
ment of work, allowing vendors to propose the exclusion
of task areas that create a conflict, asking the vendor for
an OCI avoidance or mitigation plan, and making in-
formation available to all vendors to level the playing
field.*? Not all jurisdictions proactively publish guidance
on mitigation.

In the absence of (or in addition to) published guid-
ance on mitigation, advisory opinions from attorneys
general or state or local government ethics offices can
provide companies with clarity on potential OCI issues
before making disclosures or proposing mitigation re-
quired by contract or solicitation. These authorities can
also provide government officials tasked with reviewing
potential conflicts with advice and guidance on mitigat-
ing those issues.®

Case law also is instructive, even at the state and local
level. GAO and the Court of Federal Claims have devel-
oped an extensive body of bid protest decisions concern-
ing OClIs that is cited even in nonfederal jurisdictions.®*
Some state and local jurisdictions, but not all, render bid
protest or other decisions on OCls as well (though not all
jurisdictions publish their decisions).®®

Whether companies have a right to challenge gov-
ernment conclusions concerning OCls, whether as to a
company’s own eligibility or regarding a challenge to a
competitor’s OCI, is another issue that varies among ju-
risdictions.® Bid protests are not always available. And
even when they are, it is not always the proper forum for
OCl issues. In Miami-Dade County, for example, OCI is-
sues have been handled outside the bid protest process.
There, contractors can request and obtain opinions on
OCl issues from the Commission on Ethics and Public
Trust.’” Or, informally, they can lobby the end-user de-
partment after a written recommendation for award is
made to the Board of County Commissioners.

One last note of caution for practitioners. A bid pro-
test lacking “hard facts” may not only lose on the mer-
its, but (in certain jurisdictions) allegations proving un-
true may also give rise to liability for a business tort. In
Lockheed Information Management Systems Co., Inc. v.
Maximus, Inc., what began as a state-level bid protest
by Lockheed alleging possible conflicts of interest due
to two evaluators’ pursuits of employment with bidders
ended in Lockheed being liable for intentional interfer-
ence with a business expectancy, after the protest re-
sulted in cancellation of the award to Maximus.®® Lock-
heed argued to the Supreme Court of Virginia that even

if false and misleading, statements made in its protest
concerning the evaluators’ pursuits of employment were
privileged because they (a) were made in the course of

a quasi-judicial or administrative proceeding (i.e., the
local protest); (b) were subject to the Noerr-Pennington
Doctrine, which shields attempts to influence legisla-
tive or executive action from antitrust and business tort
claims; and (c) were intended to protect the public inter-
est. The court disagreed.® Even allegations proving true
are not necessarily exempt from giving rise to tortious
interference claims,’ and so contractors should consult
with counsel before launching a bid protest concerning a
competitor’s potential OCls.

Conclusion

Given that OCI requirements can vary significantly be-
tween jurisdictions, programs, and agencies, and even on
a project-by-project basis, contractors should familiar-
ize themselves with the particular legal and contractu-

al frameworks that may apply to their work. FAR-based
OClI screening and mitigation may not be sufficient to
avoid or address other categories of conflicts. Awareness
of the specific requirements can help contractors avoid
or address conflict issues before they become problem-
atic. Though one size may not fit all when it comes to
compliance with various conflicts regimes, broader com-
pliance policies can be the safest way to keep contractors
and their employees conflict-free and to prevent nega-
tive outcomes.
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